Frederica Gonzales

Frederica Gonzales, 16 and 7 months pregnant, was out late one night in the summer with a bunch of her friends and her boyfriend Jose (the father of her child). Though she had not been drinking, her friends had been, and when Jose suggested that they all go swimming, everyone thought that was a great idea. They would use the Simmons’ pool down the street, because they knew that the Simmons were away on vacation and would not be home for ages. 

Frederica was sensible enough to know that they shouldn’t go, but felt compelled under peer pressure to go along. The group climbed the fence to the pool area and began swimming. Nothing out of the ordinary happened until Frederica got up on the diving board to jump in. After two or three jumps, the board suddenly broke free of the stand, and Frederica fell into the pool, smashing her head against the concrete edge of the deck on the way in.

Being intoxicated, her friends did not immediately notice what happened. As a result of the incident, Frederica’s fetus was deprived of oxygen for an extensive period, and was born with severe brain damage.

Frederica’s father, and the father of the child launched a class action suit against Frederica and the Simmons as guardian ad litem for the child.

Instructions:

Identify the LEGAL issues raised in this case and answer the following. Be sure to EXPLAIN WHY IN EACH CASE.

Was there negligence? On whose part? The diving board manufacturer? The Simmons? Frederica’s friends? Frederica herself? Apply the three step process for determining negligence.

Was Frederica an invitee, licensee, or trespasser? What does this imply for duty of care?

Was the pool an allurement? Was Frederica a child? What does this mean for the case if she was? How high and impenetrable does a pool fence need to be?

Was there contributory negligence on Frederica’s part? Was there voluntary assumption of risk?

What about product liability? What constitutes product liability (refer to text)?

Argue this case for the defendant using your answers from above. Apply the following two precedents to this case using the five-step process outlined in class.

Dobson v. Dobson, [1999] 2 S.C.R. 753   (text page 372)

Cempel v. Harrison Hot Springs Hotel Ltd., [1998] (B.C.C.A.)   (Text page 387)
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